Discipline, I nterpretation and Enforcement (DIE) Board
Ruling of the Board

Style of Cause: Hirji v. Students’ Council (re. U-Pass)
Ruling # 1
Date heard: June 15 2006.

Appearing for the D.l .E. Board:
Presiding Chair: Kanchana Fernando
Tribunes: Dane Bullerwell, Alan Cliff

Appearing for the Applicant: Mustafa Hirji

Appearing for the Respondent: Jason Morris, Speaker of Students’
Councill

Casesummary:

The Universal Bus Pass Referendum had an expieyataApril 30of
this year. As this date has passed without su@ssa Ipeing established, Mr.
Hirji claims that Students’ Council is in breachtbé referendum. The panel
finds that Council’s obligations under the refer@mdextend merely to
exercising all reasonable means, rather than &cemrduring
implementation.

Mr. Hirji also claims that failure on the part diet Students’ Union to
contemplate the use of subsidization from operdtings constitutes a
violation of Council’s obligations. The panel aggeth the respondent that
contemplation is required neither by the referencwmby previous DIE
board rulings.



SUMMARY OF ALLEGATIONS

Mr. Hirji alleges that the failure of the Student#ion to establish a Universal Bus Pass program
by May T constituted a violation of its obligations undee tUniversal Bus Pass Referendum of
March 2004. Hirji claims that the D.I.E. Board RefieceRe.Universal Bus Pass Referendum
Question of November 18 2004 (U-Pass Ruling #1) established that the $tst&lnion was
obliged to establish a Universal Bus Pass prognaddril 30.

Mr. Hirji further claims that the fact that the 8&nts’ Union has not considered subsidizing the
U-Pass from operating funds is evidence of a faitorpursue all reasonable means in
implementing the referendum.

FACTS

The Universal Bus Pass Referendum was approvelddomémbers of the Students’ Union
during the campus-wide executive election of M&084. The referendum read as follows:

“Do you support the establishment of a Universas Bass subject to the following
conditions:
1. That the pass would provide unlimited access togyaating municipal transit
systems during the Fall and Winter terms
2. That the pass would cost each student a maximu@DO0 per Fall or Winter term
3. That the pass would be mandatory for all undergaedstudents except:
a) Students not residing in a municipality served Ipagicipating municipal
transit system;
b) Students, who are for an entire term, not attendmgses on the University
of Alberta campus;
and
c) Students who, by reason of disability, are unabieake use of ordinary
transit services
4. That this referendum would bind the Students’ Urimenter into an agreement on
the terms outlined in this referendum as soon asiple; and
5. That this referendum would expire April 30, 2006.”

On May 1, 2006, Students’ Union advocacy directonveson stated in an email message to the
applicant that no U-Pass agreement had been sefittethe municipal transit systems, and that it
would not be implemented by September of 2006.

On May 26, 2006, Students’ Union president SamaRthaer stated in an email message to the
applicant that subsidization of the U-Pass fronrajieg funds had not been considered.

RELEVANT LEGAL PROVISIONS

D.I.E. Board rulingRe. Universal Bus Pass Referendum Question (U-Pass Ruling #1) of
November 18 2004 answered four questions refelygddoStudents’ Union Environmental
Coordination Office of Students. In response tofiifs¢ of these, asking which requirements must
be met by the Students’ Union by April 30, the Bbarote that:

“[a] referendum must be interpreted in light of whaeasonable student would expect
the referendum to mean. Respecting the presemenefem question, a reasonable
student would expect the Students’ Union to takesalsonable measures to establish a
Universal Bus Pass under the criteria in the reféwen question.”



On January 18, 2005, the D.I.E. Board issued anskding, Re. Universal Bus Pass

Referendum (U-Pass Ruling #2) in response to three questiefiesred by Mr. Hirji. The first of
these asked whether the S.U. would be obligatedlsidize the U-Pass with operating funds in
the event that it was necessary to establish pabg by April 30, 2006. The Board found that

“[iln the event that the cost of the Universal BRess exceeds $60, the Students’ Union would be
required to fund the excess cost of the bus paas &xtent that would be reasonable.”

ANALYSIS

The applicant argues that U-Pass Ruling #1 integdrthe referendum to require the Students’
Union to actually establish the pass by April 3@. bases this interpretation on the second
sentence of the Board’s answer to ECOS'’ third goestvhich states that “[t]he referendum
requires the establishment of the Universal Bus BasApril 30, 2006.”

The respondent submits that the earlier findinthensame ruling that “[a] reasonable student
would expect the Students’ Union to take all reatbs measures to establish a Universal Bus
Pass under the criteria in the referendum questBapérsedes the actual-establishment
requirement. Under the respondent’s interpretatibRass Ruling #1 requires not actual
implementation, but merely that the Students’ Urtedres all reasonable measures in that
direction. The panel concurs, for a number of reaso

The all-reasonable-measures requirement is laidioettly in response to the first question of U-
Pass #1, “[w]hat requirements are set out by tle@erdum that must be met by April 30 2006?”
On the other hand, the quotation cited by the apptiin support of his interpretation is an
incidental statement found in the midst of a laygeirelated response to the third question, about
whether “further referenda [are] necessary [...] @ntain a Universal Bus pass established
under [the] referendum.” The panel believes thatdinect response takes precedence over the
passing comment. The language of the referendustiquédtself supports this interpretation. If
the requirement for implementation were an absauotg the referendum would not refer to
establishment “as soon as possible,” and use dryedaie rather than an explicit deadline. U-
Pass Ruling #2 also cites the first ruling as fiigdihat “the Students’ Union must take all
reasonable measures” towards implementation. IBtseed had found that the requirement were
one of actual establishment rather than all-reddermaeasures, it would not have bothered to
define the circumstances in which subsidizationld/dne reasonable or unreasonable.

The applicant also claimed that the failure of $itedents’ Union to consider subsidizing the U-
Pass with operational funds constituted a failarkve up to its obligation to use all reasonable
measures to establish the pass. While the D.l.&rdBbas found that the Students’ Union “would
be required to fund the excess cost of the bustpaas extent that would be reasonable” under
some circumstances, (U-Pass Ruling #2) it is astwidsidization, not consideration of
subsidization, that is deemed reasonable and treregquired. Despite the fact that email
correspondence provided by the applicant indiddi@isthe S.U. has not considered so funding
the pass, that failure to consider is does notsseedy constitute a violation of its referendum
obligations. Clearly, subsidization would not beeasonable step, and therefore would not be
required by the referendum, unless it could aggdatd to the establishment of a pass. The S.U.
would therefore be in violation for failing to sudige if and only if it could be demonstrated that
a reasonable amount of internal subsidization wbalte made it possible to implement the pass.

Despite the failure of the Students’ Union to cdesisubsidization, the panel has not been
presented evidence that a reasonable degree afiizaltien would necessarily have been useful
in establishing a pass by April 30.



DISPOSITION AND REMEDY IMPOSED

The panel reaffirms that there was no requireman&fudents’ Council to actually establish the
U-Pass referendum by April 30, but rather to exereill reasonable measures in pursuing
establishment. Failure to so establish the U-Paisietined under the bylaw is therefore not
explicitly a violation of the referendum’s terms.

The panel found no requirementamsider subsidization in U-Pass Ruling #2.In the abselfice o
an evidentiary basis on which to believe that ssaable degree of subsidization would have
allowed the establishment of the pass, the pamglatastablish that a transgression of the all-
reasonable-measures principle has occurred icéses.

RECOMMENDATIONS

The panel would remind all parties that D.I.E. Bbaurrisdiction extends only to interpreting
Students’ Union Legislation, and not, e.g., toBost-Secondary Learning Act. (See D.I.E. Board
Ruling #3, 2003-2004)

The Discipline, Interpretation And Enforcement (B.) Board functions as the judicial branch of
the Student’s Union, and is responsible for intetipg and enforcing all Students’ Union
legislation. If anyone has any questions regarttiedD.l.E. Board, feel free to contact the Chair,
Alex Ragan, at ea@su.ualberta.ca .



